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b October 1957

MEMORANDIR! FOR: PExecutive Officer,

SUBJECT "Rerk" of O™ Director end AEC Cheirmen

1. Mr. Werrner hes asked me to reply to your inculry with respect
to the rankirs of the two subject officers amd to comparing them to
Cebinet eofficers. ILet me seay right at the bezirning thet the Cabiret
&s we know it--that is; a body, & council, which holds reetings and
ternders esdvice as a group to the Pregident--is gomething urknown to the
Constitutlon. The Executive Departments sre erumersted in 5 UeSeCu 1o
"The heads of Executive Departmenis are cormonly called the Cabinet,"
36 Opirions of the Attornmey Genersl 12 (1929). The Cebiret exists
really mostly as a matter of tredition. The practice of calling
together the heads of the Executive Lepartments was instituted by
President Washington erd has continued ever since, erd the term "cabinet"
wes borroved as a convenient woy to refer to thai groun. It's
significance as & groun has veried from ore of great decision mekine to
ore of little more than social or ceremonial connotation.

2. Article 2, Section 2 of the Constitution, prescribing how
officers of the Unlted States shall be sppoirted, declares thet "the
President shell nominete and, by and with the advice and counsel of the
Senate, shell epnoirt Ambassadors, other public ministers and consuls,
Judges of the Supreme Court, end all other officers of the United States,
whose appointments ave not herein otherwise provided for s which shall
be established by lewe. But the Coneress mey, by law, vest the spnointment
of such inferior officers as they mey think rroner in the President alone,
in the courts of law, or im the heeds of dspartments." As we see, the
Constitution divides officers of the Executive brench into two classes, at
least for the purpose of appointment. The first class reguires nominaticn
by the President end confirmstion by the Senate, The fremers, forseeins
the inconvenience of this mode in the future, vhen offices would become
rore numerous, provided a secord class, irferior to the first, the
appointment of whose members misht be vested by Congress in the President,
the courts, or the heads of denertments.

3+ In the seme section of the Constitution it is seid that the President
"may require the opinion, in writing, of the nrincinal officer in each
of the Executive Depertments, upon eny subject relating to the duties of
their respective offices...” These vrovisiors ere 81) thet remain of the
idea, strong in the Constitutional Convention, to nrovide the President
with an advisory council-~or to impose one upon him, The word "derartment"”
in both these instences mesns the same thing, and the principal officer
in the one cese is the ecuivelant to the head of the department in the
other. U,S. vs. Germaine 25 L., Ed. 482, 483,
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5 In the 1956 Pey Act the Director of the Office of Defense
Mobilization is named in the second group of oiTicers and his salary
is set at $22,500, the others in this group are the Director of the
Bureau of the Budget, the Comptroller General, the Under Secretary
of State, the Deputy Secretary of Defense. The ODM Director is
thus placed for salary purposes between the Csbinet Members, who
receive $25,000, and the three service secretaries, who receive
$22,000. The other officer with whom we are concerned, the Chairmen
of the Atomic Energy Commission, is not included in the Act.

6. 7The Atomic Epergy Cormission was established by Act of
Congress in 1946, The Special Senate Cormittee on Atomic Energy,
recormending passage of the bill, stated, “A salary of $17,500
per ennum for the Chairmen and $15,000 for the cther commissioners
has been set to indicete that the dutles end responsibilities of
these positions esre comparable o those on the highest level of
Government administration., In 1950 & joint coumittee on atomic
energy recommending passage of an act to eamend the 1946 Act said tle
following:

"In 1946, when the McMahon Act was passed, the Atomic
Energy Commission Cheirmen was deliterately given a
higher rate oi compensation than that prevailing at the
time for Cabinet Members; and AEC ccumissioners were
paid at the same rate as Cabinet Merbers. The legisla-
vive history of the McMshon Act indicates that Congress
80 vested these salaries in the knowledge that the
Commission would beer an unparalleled weight of respon-
sibility. Such responsibility continues unchanged
t008Ye o o o '

The smending act set the Chsirman's salary at $20,000. 42 U,S5.C. 2032,
On b4 September his salary wes raised by Congress to $22,500.
P.L. 65-287, 71 Stat 612.

T. The present Office of Defense Mobilization was esteblished
by reorganization plan under 5 U.S.C. 133 rather than by direct action
of Congress. The Director's salary was set at $22,500; at that time
Cebinet Members oliso received that amount. The President stated
in his letter transmitting the plen to Congress following the customary
language of such letters, "The rates of compensation passed for those
officers (the Director and Deputy Director of Defense Mobilization)
are respectively those which I bhave found to prevail in respect to
comparable officers of the executive branch of the Covernment.

8. Insofer as selexry is a guide, then, it would appear that at
the time of the inception of their respective esteblishmenis the
Director of Defense Mobilizetion was rated by the President and the
Congiress as equal to Cabinet Members, and the Chairman of the Atomic
Energy Comnission was rated by Congress 235 higher., By the same token,

2a
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both are now placed one cut below Cabinet Members. No doubt the
President could make them members of his "cabinet" merely by declaring
that he hed done so. To do so, however, would be to bresk a tredi-
tion which is very strongly implanted in our system. X do not doubt
that regerdiess of the salaries of these individuals or the importance
of their work, the csociel aspects of officialdon (which mey conme
very much into play in purely official activity) would preclude any
officer of the Government from rising to & higher "rank" than the

head of any Executive Depasrtment.

Oftice or Genereal Counsel
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MEMORANDUM FOR: WMR. EARMAN ,

Re your query on Cabinet status of ODM
and AEC, ! think Mr. Dulles will find some of
the points in the attached mermorandum
extremely interesting such as the original

. establishment of ODM at a salary level equal
to Cabinet and establichment of the Chairman
of AEC at a higher salary level. Of course,
these have been corrected by time ard the
last Executive Pay Bill,

HN S. wéx% '

#puty General Counsel

4 October 1957
(DATE)




